GETTING PAST IMPASSE TIPS

1. Start gently and with generalities - don't get too specific too early. Use your active
ligening skills and build into problemsolving. For example: "So it sounds like you need
a redefinition of your job and a fresh start. Is that something we should pursue here?"
At the beginning of problemsolving, you are ill in the mode of ligening much and

saying little.

2. As you begin to get into problemsolving, look for opportunities to emphasize the
future and de-emphasize the past. This provides a nice trandtion into more active
problem-solving, and dlows the parties to recognize and affirm the change. Examples
(in ascending order of directiveness):

At some convenient point, perhaps after a bresk, say something like *“We've
spent a lot of time exploring where we are and how we got here, and that's
important to help me - and you as well - understand what the problems and
concerns are. 1'd like to suggest we now begin to focus on the future: Where
you'd like to be six months from now and how we can get there. Isthat OK with
you?”

If one or both parties seem stuck in the past like a broken record, try being a little
more directive (first, of course, do a “sdf-check” to make sure your party feds
heard). You might pause, and say something like "It's clear to me how strongly
you feel about what happened here. | think I’ ve got a pretty good under standing
of the problem. At this point in the mediation, 1'd like to suggest that we kind of
change direction and commit ourselves to finding ways to solve the problem. And
what this means is that we'll need to keep focused on the future - not the past.
That may not always be easy. Would you like to try it this way?”

If a paty committed in principle to "the futuré' but continues reflexivey to
wdlow in the pagt, you might remind him/her of the agreement, and suggest a
“ground rule’ that will you dlow you to bring them back to the future.

3. Follow the parties. It's their dispute, and your job is to help them negotiate and
communicate, not develop a solution on for them. If you find yoursdf frustrated because
the parties don't seem to be going in the direction you think would be best, there's a good
chance you shouldn't be trying to go there.

4. Remember that () parties will resst moving to closure too fast, and (b) parties faced
with a settlement option reasonably may display discomfort about details and the
unknown, athough the core idea is good. Therefore, use the “in principle’ technique, by
saying something like: “ Now | know there's a lot of important considerations and details
to work through, but IN PRINCIPLE, if we could get a good job for you in the other
division, do you think that might work for you?"



5. Also, rexlve issues involving complex deails "in principle’ and move on.  For
example, the parties might agree in principle that an employer will issue a reference letter
to be attached to the settlement agreement; you can come back to the exact wording of
the letter |ater.

6. Help the parties convert their statements of interests and their idess, and even ther
objections, into things that you can work with. To do this, look for opportunities to use
transformations like the following:

“Would you like to propose that idea as a solution?” or "can | take that to [ other
party] as an offer?”

“So you would like [ x ]. Is there a way we can develop that into a plan?" or
"How can we get from here to there?"

7. An easd or blackboard is a powerful tool - a way to display information and options
visudly, get the parties focusng together on the same “page” and let you organize how
information is trandated and displayed.

8. Where there's an absence of ideas, consder using “brainstorming” (in caucus or joint
sesson).  This means the paties are encouraged to suggest as many ideas as they can
cregte, without any criticiam; laer, they return to the ideas and eiminate or develop
them.

9. Hedp a paty find ways to ded with hisher discomfort or caution in rescting to a
proposa by saying something like "l see that the proposal doesn't appear to meet your
needs, but let me ask., what would it take to make that proposal into something you could
accept?"

10. Use the opposite of 9 above to help a party redlity-check his’her own idea- "what do
you think it would take for [other party] to accept your proposal?”

11. Hypotheticals are a non-threstening and non-coercive way for you to introduce ideas
for parties to condider, and can be an entry to brangorming. The dassc hypotheticd is
the “what if.” Say something like, “I'm just wondering - what if they were to provide a
retroactive QS - might that help since they can’'t see their way clear to a promotion?"
Be careful not to so overuse “what ifs' that the parties stop being creative themsdves and
look only to you.

12. Ancther vehicle for introducing a new idea for the parties to explore is “some folks”
"I've seen some folks in child custody cases exchange Thanksgiving for Easter. Would
something likethat work for you?"

13. A paty may be anxious about displaying an offer in development to the other Sde,
but it would be nice to know whether it's possble. You can ask if its OK for you to take



implied ownership of the idea and test it with the other party, eg., "now this is not an
offer from [other party], but what if . ..."

14. Paticularly in cases where the issue is money and vauation is imprecise, parties may
be anxious about “going fird.” You might offer both parties the opportunity to have you
smultaneoudy disclose a mid-point or range between them.

15. Where there is a subgtantid difference between the parties demands (or lack of
clarity about vaudtion), try "decison analysis." Although detals of this technique are
beyond the scope of this list of tips, briefly it works this way: In caucus, emphasizing
confidentidity, you work with each paty to develop “best casg” and “word case’
scenarios, both in terms of dollar vduations and percentage likdihood of outcomes on
motions for summary judgment, etc. These exiremes will bracket redity. Generdly, the
andysis will cause the parties postiond demands to move toward each other, sometimes
quite subgtantidly. Then, discuss with the parties how they would like you to use the
information youve developed (for example, by disclosng overlgpping vauations or a
mid-point).

16. Precedents. Sometimes, one party (typicdly an employer) will be concerned about
setting a precedent.  Some options to explore:  a clause specifying the agreement's nor:
precedentiad nature; a confidentid agreement; narrowing/isolaing/removing a particular
issue from the agreement; writing the agreement to make the case unique;, redity-testing
to seeif aprecedent is redly such abig dedl; contrasting the risk of no agreement.

17. Psychologists say that people tend to react negatively to any offer or information
presented by an adversay ("resctive devauation”).  Couple this with "sdective
perception” (the tendency to screen out data which does not fit preconceived views) and
you can see why disputants need mediators. You, as the trusted neutra, can carry exactly
the same messages without the same negative burden. In practicd terms, this means you
can introduce and reexamine ideas that the parties on their own have rejected.

18. Impatience is dways your enemy. In fact, as you grow more experienced as a
mediator and become more able to predict outcomes, impatience becomes an ever more
subtle enemy. Be on guard.

19. The overal mediation should be a "settlement event," meaning that everyone should
develop the expectation that they've come to work on resolving the matter and that it can
happen. During problemsolving, reinforce the psychology of the “settlement evert” by
kesping the momentum going, keeping things pogtive, reminding them of the time
condraints, and reinforcing the agreements 0 far. The parties will begin to beieve a
settlement should and will happen, which is powerful motivation for resolution.



