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Attachment

--DLA Directive 51.45.1, Alternative Dispute Resolution (ADR) Program (Dec. 98)

DEFENSE LOGISTICS AGENCY

ALTERNATIVE DISPUTE RESOLUTION PROGRAM

I.    INTRODUCTION


The Defense Logistics Agency (DLA) program for alternative dispute resolution  (ADR) reflects a shift in philosophy toward interest-based, cooperative, efficient dispute resolution.  DLA policy mandates that ADR be considered in all disputes, regardless of subject matter.  DLA’s ADR program, responsibility for which rests in the Office of Counsel, reflects this new orientation.


DLA’s ADR program consists of policy direction, training, outreach, marketing, data collection, and programmatic changes to turn ADR theory into practice.  This report highlights the principal elements of the DLA ADR program and outlines future challenges. 

II.  GENERAL

A.  Policy


DLA policy advocating ADR is reflected in DLA Directive 5145.1, Alternative Dispute Resolution.  Most recently issued in December 1998, this directive updates a predecessor agency regulation issued in 1992.  The directive states that ADR shall be used as an alternative to litigation to the maximum extent practicable, and establishes a preference for mediation.   A management decision not to use ADR, when unassisted negotiations have been unsuccessful, must be made in writing by an official at least one level above the deciding official.  The DLA directive has been endorsed by the DLA Director and by senior agency officials, and designates the General Counsel as the agency Dispute Resolution Specialist.

B.  DLA ADR Resources:  Office of General Counsel (OGC)


Each field activity legal office is responsible for advancing use of ADR at that activity.  This is done through the leadership of the Chief Counsel and of the ADR Specialist at each field activity legal office.  In addition, an ADR Program Manager (located in the Columbus office) administers the program.  Headquarters lawyers serve as ADR program advocates for personnel, contracts, and environmental disputes.  


Two legal groups exist to help advance ADR in the agency and provide a vehicle for sharing information:  the ADR Practice Group, and the ADR in Contracts Group (a subgroup of the general practice group).  These groups share information through emails and periodic conference calls, and identify initiatives for further focus. The newly established DLA Litigation Center (contract disputes) also is establishing procedures for ensuring cases are reviewed for possible use of ADR.  (See Section III B below).


DLA has an ADR web site (Home Page) with extensive information on ADR. www.dscc.dla.mil/Offices/DOCCR/adr/adr.html  This web site contains various laws and policy directives, DLA publications, news items, resources for conducting ADR, university programs, other Government resources, and links to other useful internet sites.  

C.  Training


The DLA General Counsel has directed that all attorneys be trained in ADR or mediation, and that all clients receive overview ADR “awareness” training.  Most  agency lawyers have had this training; those who have not are scheduled for it in FY 2000.   Client awareness training is progressing; more extensive “user training” is also being developed.  In addition to conducting numerous live training sessions, DLA has provided two training videos to field offices to assist in their training efforts, one on contract disputes and one on personnel disputes.  ADR training is also provided as part of established agency training programs, such as those for new employees, and supervisors and managers.  DLA has also added internet ADR training to its ADR Home Page as a supplement to live training.  (See www.dscc.dla.mil/Offices/DOCCR/adr/adr.html)

D.  Publicity


DLA has a number of ways to ensure ADR is publicized throughout the agency.  The ADR Program Manager issues a periodic publication called ADR Law Notes, provided electronically to all legal offices, who in turn disseminate it to their principal clients.  The ADR Law Notes contains articles on ADR policies, recent ADR successes, training opportunities, and other information.  Copies of back issues are available on the DLA ADR Home Page.  Field offices also provide information on local ADR matters to their clients, speak at client conferences and programs, and publicize efforts and programs in local magazines.  In addition to using these tools, DLA works with the contractor community to advance interest in ADR (see Section III D below).  For EEO disputes, several other publicity mechanisms are available, such as information brochures and a guidebook (available in paper and electronically).

E.  DLA OGC Agency Neutral Program (Mediation)

The DLA legal office has set up a mediator program for its lawyers, which exists separately from the mediator program run jointly by the EEO and legal office.  The DLA OGC mediator program, initiated in 1997, allows interested agency lawyers to become trained as mediators and serve in that capacity for those in the agency (or other organizations) who need a third party neutral to conduct mediations.  All attorney mediators have at least 24 hours of mediation training; many have much more.  DLA attorneys must co-mediate at least 3 cases with a more experienced mediator before doing solo mediations.  DLA OGC mediators have diverse subject matter expertise; some also have expertise mediating a certain type of dispute.  DLA recognizes that the choice of the mediator belongs to the parties.  DLA OGC can provide references to help the parties decided if they want to use a DLA mediator.  If mediation fails, the mediator is disqualified from acting in any other way in the matter.  The program is monitored by the DLA ADR Program Manager to ensure compliance with agency goals and standards.

F.  Participation in Intra-Government ADR Organizations


DLA OGC actively participates on intra-Government organizations that focus on ADR.  Attorneys represented the agency on three sections of the Inter-Agency ADR Working Group established in 1998 (workforce, contracts/procurement, environmental); others worked on subgroups of these sections.  DLA is also an active participant on the DOD ADR Coordinating Committee.

G.  Data Collection


DLA OGC has an automated database that enables tracking of all ADR cases, whether or not the matter has been docketed at a forum.  Statistics from the Case Management System (“CMS”) are reported quarterly to the DLA HQ Executive Team; field offices also use this database for their local reporting.

III.  CONTRACTS

A.  Protests

The DLA policy on use of ADR in connection with bid protests is stated in the DLA OGC Bid Protest Procedures Manual (1998).  Specifically, every protest must be reviewed to see if it can be resolved by ADR.  This direction is also captured in fax cover sheets to field offices that transmit the incoming protests.  DLA OGC and field legal offices have developed worksheets to document consideration of ADR and justification for rejection if it is not used.  Protests under the Alternative Agency Protest Procedures established by Executive Order 12979 must also be resolved in a manner that allows for the independent decision-maker to review input from both sides.


DLA has explored two other protest ADR initiatives.  The first was a pilot program, suggested to GAO in 1999, that protests be dismissed without prejudice if the parties agreed to do ADR; this would give more time to arrange an ADR proceeding than that currently available with the 30 day agency report requirement.  After initial favorable feedback, GAO officials indicated they did not want to pursue this proposal at this time.  The second protest initiative involves alternative protest procedures under Executive Order 12979.  After initial testing, the Richmond legal office has adopted a process where these protests are handled through local mediation.  

B.  Disputes

In late 1999, DLA OGC established a Contract Litigation Law Center, which performs several functions in maximizing the efficiency and effectiveness of litigating contract disputes both in Federal Court and at the ASBCA. One Litigation Center strategy is to “ensure ADR techniques are used to the maximum extent practicable;” this will be done through ADR training for litigators, development of a pre-litigation ADR program, and implementation of the DLA ADR policy. 

C.  Initiatives

In 1998, DLA OGC began an annual program for its contracts attorneys called the “ADR in Contracting Workshop.”  This one-day forum gives agency lawyers a chance to meet and discuss ADR cases, initiatives, and issues.  Clients are invited to participate; outside speakers from the private sector have also contributed. 


The ADR in Contracts Group (a subgroup of the ADR Practice Group) has also developed several work products for use by agency lawyers: 1) a list of ways to publicize ADR to other lawyers, clients, and contractors, 2) the internet training described in Section II C above, 3) the pilot program for use of ADR in GAO protests, described in Section III A above, and 4) a checklist for attorneys on how to prepare their clients for mediation.  These documents have been widely disseminated for use by agency lawyers. 


DLA OGC also issued a Procurement/Contract ADR Program Design Implementation Plan in June 1999.  Although leaving flexibility to field offices to flesh out details, the document outlines key elements of an ADR plan (for contracts) required by the agency.

DLA has several initiatives in the area of contract disputes that are being put in place in 2000.  First, field offices are experimenting with adding language about ADR as part of the “appeal rights” section in contracting officer final decisions.  Second, DLA has published a proposed ADR provision/clause for public comment; this optional clause would go into DLA contracts and commit the parties to use ADR except in narrow circumstances.  Third, ADR “focal points” have been established in all field procurement offices and in headquarters to better advance use of ADR in resolving procurement matters.  Legal focal points will be working with their procurement counterparts to take more of a “team” approach to ADR.  Fourth, ADR is being reviewed as part of DLA Procurement Management Reviews of field offices, to ensure ADR is considered, and if not used, the reason for rejection properly documented. 

D.  Outreach to the Contractor Community
DLA has been active in addressing ADR issues with the contractor community.  Several DLA lawyers give ADR presentations at DLA programs for contractors and at procurement functions such as those sponsored by NCMA.  The DLA HQ ADR Advocate for contracts also serves as a co-chair on the NCMA Special Topic Committee on ADR.  DLA also addresses ADR in DLA instruction blocks of contract classes sponsored by the Department of Justice Legal Education Institute and the Educational Services International, Inc./George Washington University consortium.

IV. WORKFORCE

A.  Equal Employment Opportunity (EEO) Complaints 
ADR has been particularly effective in resolving workplace disputes in the agency.  DLA has implemented a mediation program designed to provide employees with quick, cost-effective, and fair resolution of EEO complaints.   Known as the RESOLVE program, which stands for Reach Equitable SOLutions Voluntarily and Easily, it was jointly developed by DLA OGC and the DLA Office of Equal Employment Opportunity.  Beginning initially as a pilot program at a few DLA activities, RESOLVE was implemented agency-wide in January 1999 and is available in addition to all current rights and entitlements under existing EEO procedures.  

DLA has found that RESOLVE has been very effective in resolving EEO complaints at the informal stage where an employee and manager reach an impasse and cannot avoid a continuing dispute without outside assistance.  Employees now have the option of using a skilled mediator to assist them in solving their allegations of employment discrimination.  Participation in RESOLVE is voluntary on the part of the employee.  To date, DLA has had good success with the RESOLVE program.  The resolution rate of complaints that have been mediated is significant, about 70 percent resolution of EEO complaints mediated.  The mediations usually last less than one day, are conducted in an informal manner, and allow the parties to fashion their own remedies to resolve the complaint.  Complaint processing times have been reduced substantially.  The cost of conducting a mediation was found to be far less than contracting for the preparation of a report of investigation.  Formal complaint filings are down.  And most important, costly and protracted litigation has been avoided. 

B.  Labor Relations 

 Although there is no formal agency-wide ADR program for labor relations disputes, agency managers and union officials have been encouraged to use ADR techniques in the negotiated grievance procedure and other areas.   Two field activities have established processes that allow for mediation to be used before using more formal steps.  One DLA field activity has instituted a Joint Dispute Resolution Committee, made up of both union and management officials, that adjudicates bargaining unit members’ grievances.  In July 1999, labor and management officials successfully used mediation to reach a global settlement resulting in the resolution of 25 union grievances about overtime entitlements under the Fair Labor Standards Act.   

C.  Violence in the Workplace Issues
DLA has also used ADR, primarily mediation, in selected violence in the workplace cases to address conflicts that arise between employees who will both continue to be at the work site.  Mediation provides an additional tool to address this serious personnel issue.

V.        ENVIRONMENTAL

DLA also pursues the use of ADR in resolving environmental and natural resources conflicts.  DLA meets with the DOD Environmental ADR Working Group and the United States Institute for Environmental Conflict Resolution to discuss ways ADR can be used to resolving environmental disputes.  Within DLA, lawyers have developed and presented a program to help implement use of ADR in DLA environmental disputes.  The program explained the rationale for implementing ADR in these cases, and advocated using ADR to resolve civil enforcement issues.  For example, DLA currently submits administrative disputes involving the Clean Air Act to an ADR process involving the EPA and state regulators where appropriate.


DLA also used ADR over a two year period to try to resolve a major dispute involving responsibility for a multimillion dollar oil contamination cleanup located at a field activity in Philadelphia.   DLA, a neighboring refinery, and the Pennsylvania Department of Environmental Protection formed a dispute resolution panel, and used a neutral technical expert to help determine the source of approximately 1,000,000 gallons of oil in the groundwater at the site.  Although the dispute was not resolved through this use of ADR, the case illustrates DLA’s focus on using ADR as much as possible to resolve environmental and natural resource disputes.  

VI.      CONCLUSION

The DLA ADR Program, begun in 1990 and accelerated in 1997, has been very effective in launching a shift in dispute resolution philosophy, and increasing the actual use of ADR to resolve disputes.  As always, however, more can be done.  Challenges  ahead fall in three major areas:  1) better emphasis on and systemizing use of ADR for cases in litigation, 2) greater teaming with clients for a more “joint” ADR program, and 3) more outreach to the contractor community to partner in using ADR to resolve contract disputes.  We look forward to increased assimilation of the ADR philosophy and the organizational benefits that will bring. 
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