SAMPLE AGREEMENT TO UTILIZE ALTERNATIVE DISPUTE RESOLUTION PROCEDURE 
This Agreement is entered by and between the United States Air Force, (“the Air Force”), and [Contractor] (“__________”), collectively referred to as “the Parties” or individually as a “Party.”  

WHEREAS, the parties entered into in Lease No. [lease identifier] containing Condition 23 which outlined a procedure for dispute resolution using Alternative Dispute Resolution (ADR) processes;  

WHEREAS, [party] by letter dated [date] requested commencement of nonbinding mediation of the dispute by a neutral third party; 
WHEREAS, the parties wish to resolve the issues by non-binding alternative dispute resolution (ADR), specifically a mediation with the assistance of a Neutral,  [any other ADR technique agreeable to the parties may be used]
Accordingly, the parties agree as follows: 

1.  Schedule.  The ADR proceeding is scheduled for [start and end dates] at [location].  
2.  Selection of Neutral.  The parties will [procedure to select Neutral].
3.  Role of Neutral.  The role of the Neutral is both that of advisor and facilitator in settlement negotiations.  The Neutral will preside during the ADR proceeding and will participate in the negotiations between the parties.  The Neutral may comment on any of the issues involved and may express an opinion on the relative strength and weaknesses of positions taken by either or both of the parties.  The Neutral may meet with the parties and/or their counsel, jointly or individually, to the extent the Neutral deems desirable to foster a negotiated settlement of the dispute.  The Neutral’s recommendations are not binding upon the parties.  

4.  Recusal of Neutral.  In the event this non-binding ADR procedure fails to resolve the issue(s), at the request of either party or at the Neutral’s election, the Neutral will recuse himself/herself from further participation in the parties’ efforts to resolve the issue(s).  

5.  Issue Identification.  The parties agree that the following issues are in dispute:


1.  


2.  


3.  

OR

5.  Issue Identification.  The parties will exchange a list of proposed issues [and undisputed facts] on [date].  After any necessary discussions, the parties shall prepare a list of agreed issues [and undisputed facts] on or before [date].  If the parties cannot agree upon the wording of the issues, then both parties’ issues will be presented to the Neutral for resolution during the ADR process.  The submissions discussed below will set forth the parties’ respective positions on each issue.  

6.  Discovery.  The parties will exchange for inspection and copying relevant [or requested (eliminates confusion as to what is “relevant”)] documents at a mutually agreeable time and place.  The parties are also free to make informal and formal discovery requests.  The production of a document protected from disclosure will not waive any otherwise applicable privilege.  If the matter does not settle, the parties will remain entitled to pursue additional discovery as they believe is necessary and as the court or board of contract appeals may allow.  The Neutral will resolve any discovery disputes.
OR

6.  Discovery.  The parties will exchange for inspection and copying requested documents at a mutually agreeable time and place.  [optional:  provide for Bates stamping of documents].  Inadvertently producing information that is protected from disclosure will not waive any otherwise applicable privilege.  Informal witness interviews [or depositions] will be conducted for the following individuals [names] at a [mutually agreed time and place].  [consider including limitations:  Discovery will be limited in the following manner:  The number of interrogatories will not exceed [number], including subparts and will be limited to the following issues: [issues].  The number of depositions will be limited to [number] and the following people will be deposed: [names].] [consider whether beneficial to further limit depositions as to issue subject matter, and time limit on length of deposition.]  Discovery will be concluded on [date], and will not be extended.  [For expedited discovery, list specific deadlines for sending and answering interrogatories, noticing and conducting depositions, and exchanging or producing and copying documents.]  The Neutral will resolve any discovery disputes.  If the matter does not settle, the parties will remain entitled to pursue additional discovery as they believe necessary and as the court or board of contract appeals may allow. 

7.  Audit.  The Contractor will timely cooperate with any authorized audit of the Contractor’s incurred cost of performance and the additional costs that the Contractor seeks from the Government.  The Contractor will provide all documents and other information necessary for the audit.  The Contractor will also authorize all individuals and activities to provide the auditor with documents, other information, and an explanation of the Contractor’s work papers and documents.  

[The following provisions concerning submissions should be discussed with and concurred in by the Neutral. In lieu of the provisions below, a statement that the content and timing of submissions will be agreed on by the parties and the Neutral by (x) date is sufficient]

8.  Submissions.  The parties will exchange and present to the Neutral written position papers, with exhibits and lists of witnesses, if any, together with a brief description of the subject matter of their testimony on [date].  The parties also may exchange and submit to the Neutral a rebuttal statement, with exhibits on [date].  The submissions will use margins no smaller than one inch and typeface not smaller than 12-point type.  The position papers and rebuttal shall be double-spaced and will not exceed [number] and [number] pages respectively, including footnotes and excluding cover pages, tables of contents and authorities, indices, and exhibits.  

OR

8.  Submissions.

a.  Position Papers:  No later than [number] calendar days before the ADR proceeding, each party will provide to the Neutral, and to the other party, one copy of the party’s “position paper,” which shall be no more than [number] double-spaced, 8 ½ x 11 pages, including footnotes, with no less than one inch margins top, sides and bottom and type font no smaller than 12 point.  The position paper will explain the party’s factual and legal position regarding the [number] issues.  The parties will not be permitted to submit replies to the other party’s “position paper.”  [[OR  Replies to each party’s position paper will be due [number] calendar days before the ADR proceeding, shall be no more than [number] pages, in the same format and under the same restrictions as the “position paper.”]]
b.  No later than [number] calendar days before the ADR proceeding, each party will provide to the Neutral, and to the other party, one copy of:

i.  All exhibits that the party will be using at the ADR proceeding.  Exhibits will be provided in a three-ring binder(s).  For ease of reference, each document in a binder will be separately tabbed and indexed.  The tab index will contain the tab number, the date of the document, and a brief description of the document.  A complete tab index will be the first item contained within each binder.  [Consider whether it would be of benefit to include instructions to assemble the documents either by issue or chronologically.]

ii.  In the event that a party’s presentation contains any form of demonstrative electronic media, such as a power point presentation, or other form of electronic media, it will [OR will not] be provided with and at the time of the exchange of document binder(s).

c.  No later than [number] calendar days before the ADR proceeding, each party will provide to the Neutral, and to the other party, one copy of:

i.  The party’s list of expected participants/witnesses in the party’s ADR presentation.  The list will contain a brief description of the  specific subject matter that each participant will be addressing along with the estimated length of time.  

ii.  Any documents in rebuttal to the other party’s position paper, to be provided in the form specified above.

[If applicable, consider adding provision addressing expert testimony and/or reports.]

[It is recommended that the following provisions regarding proceedings be agreed on with the Neutral.]

9.1  Proceedings.  Each party will have a total of [number] hours to present its case and may use any of the following: statements and argument of counsel, documents, summaries, charts or other demonstrative evidence, narrative testimony, traditional direct examination, or declarations under penalty of perjury. [Consider whether to provide for cross-examination of the other side’s witnesses, and, whether cross-examination will be during the other side’s presentation, during your case-in-chief, or during rebuttal.  Also, consider whether the cross-examination time period counts toward the examiner’s total allotted time.]  Witnesses will be [or  will not be] sworn.  The rules of evidence are waived, but the Neutral may limit evidence where necessary for the reasonable conduct of the hearing.

9.2  Beginning at [time] on [date], the Contractor will make its presentation, which will not exceed [number] hours.  After the Contractor’s presentation, the Air Force will make its presentation, which will not exceed [number] hours.

9.3  After the Air Force’s presentation, the Contractor will make its rebuttal presentation, which will not exceed [number] hours.  After the Contractor’s rebuttal, the Air Force will make its rebuttal presentation, which will not exceed [number] hours. [Note: When setting the schedule, figure in a reasonable time period for rebuttal preparation.]

OR  [include specific daily schedule]

9.1  The issues in dispute shall be presented in the following order:


a. _______________________;


b. _______________________; and



c. _______________________.
9.2  When the parties’ rebuttal presentations are concluded [or  When the parties’ rebuttal presentations are concluded and after an appropriate time for deliberation], the Neutral will advise the parties in private [or jointly, or both in private and jointly] of the strengths and weaknesses of their respective cases and will provide his/her prediction on the outcome of the dispute.  The parties will then have no more than [number] hours to negotiate a settlement.  The Neutral will participate as mediator during the negotiations to the extent requested by either party.  

10.  The record.  The parties’ submissions will be the record.  Parties will not be permitted to introduce any exhibits, documents or other materials in the proceedings that were not included in, and exchanged with, its submissions except as ordered by the Neutral based upon good cause shown.

11.  Record of the proceeding.  No transcript or other recording of the proceedings will be prepared.  

12.1  Participants.  The principal representatives for the purpose of this proceeding will be:


For the Contractor:


________________________


For the Air Force:


________________________

12.2  Each party represents that its principal representative will come to the ADR proceeding with full authority to settle the matter, and that it will obtain any required reviews or approval in advance of the proceeding.  [Remember, only the contracting officer has the authority to sign a settlement modification (see FAR 33.210, and FAR 33.214).]  Except for compelling circumstances determined on a case-by-case basis, the principals will be represented by counsel in all sessions attended by the neutral.
13.1  Confidentiality.  This entire process, including the parties’ conduct and statements, shall be considered settlement discussions for the purpose of Fed. R.  Evid. 408.  The information used in this proceeding may also be protected from disclosure by the Administrative Dispute Resolution Act of 1996 (ADRA).  Except as authorized by law or permitted by the parties’ written agreement, the information prepared for this proceeding shall not be used for any other purpose and shall not be disclosed to any non-participant.  

13.2  This agreement does not preclude disclosure of this agreement or any settlement agreement.  Nothing in this agreement prevents a Contractor from disclosing information within its organization, or prevents the Government from disclosing information within the Government, when the disclosure is necessary for a review, approval, or justification of the settlement.  The parties and their attorneys may also use confidential information if it is necessary for proceedings under the Equal Access to Justice Act or to respond to challenges to the propriety of the actions of a party or their attorney.  The parties further agree that nothing in this subparagraph prohibits any party from using its own work product in any subsequent settlement meetings or litigation regarding the issues in controversy.  
13.3  Disclosure of privileged information shall not waive any otherwise applicable privilege.  Information that is otherwise admissible or discoverable shall not be rendered inadmissible or not discoverable merely because of its use in this proceeding.

13.4  The parties agree not to subpoena or call upon the Neutral in any legal or administrative proceeding to testify or produce documents that were prepared or exchanged in this proceeding.  The parties recognize that ADRA § 574(e) gives the parties 15 calendar days from the date of notice that the Neutral has received a discovery request or other legal process regarding a dispute-resolution communication, in which to offer to defend the Neutral’s refusal to disclose the information.  ADRA further provides that failure to make this offer within the 15-day period waives any objection to the disclosure.

14.  Costs, fees, and expenses.  Each party will bear its own fees and expenses, including but not limited to attorney and agent fees and compensation for witnesses, incurred incidental to the ADR proceeding.  The Contractor waives any right under the Equal Access to Justice Act or other authority to recover attorney fees or other costs associated with this ADR proceeding. If there is any expense for the services of a neutral, these costs shall be borne equally by the parties. 
15.  Good faith.  All participants in the ADR proceeding agree to act in good faith in all aspects of the proceeding with a view toward resolving the dispute.

16.  Termination and Settlement.  Each party has the right to terminate the ADR at any time. The Neutral may also terminate the ADR at any time if, after discussions with the parties, the Neutral believes that further negotiations are unlikely to be fruitful.  [The Neutral may also terminate the ADR for other good reasons that need not be disclosed.]  If the ADR is terminated, the confidentiality provisions of this agreement remain in effect.  
17.  Litigation.  Except as provided in this agreement, formal litigation is not stayed.  The parties understand that entering into this Agreement does not waive or stay any timeliness requirements under U.S. law, Federal Acquisition Regulations, Defense Acquisition Regulations, or Air Force Acquisition Regulations.
18.  Amendments to this Agreement.  The parties may change any provisions of this agreement by mutual written agreement at any time.  

	CONTRACTOR
	AIR FORCE

	
	

	By: __________________________


	By: ____________________________

       Contracting Officer

	
	

	Dated: ________________________
	Dated: __________________________
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